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 1.  TIME:  9:00   CASE#: MSC19-00067 
CASE NAME: ALTMAN VS. BAS 
HEARING ON MOTION FOR ORDER DETERMINING SETTLEMENT TO BE IN GOOD FAITH 
FILED BY SAARMAN CONSTRUCTION, LTD 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City 

of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, 

the barebones motion which sets forth the ground of good faith, accompanied by a declaration 

which sets forth a brief background of the case is sufficient.”].) 

 

  

 2.  TIME:  9:00   CASE#: MSC19-02145 
CASE NAME: JOHNSON VS. EQUITY RESIDENTIAL 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY KEVIN JOHNSON 
* TENTATIVE RULING: * 
 

 Plaintiff Kevin Johnson’s Motion for Leave to File First Amended Complaint is granted, 

with the limitation that Mr. Arreola’s new allegations do not relate back to the date of filing of the 

original complaint.   

 Background 

 This is an action under Labor Code Private Attorneys General Act, Labor Code § 2698 

et. seq. Plaintiff Kevin Johnson brings this action on behalf of himself, the State of California, 

and other current and former employees who worked for Defendants, Equity Residential 

Services, LLC, Equity Residential Services II, LLC, and Equity Residential Management LLC.    

 Plaintiff was as an hourly paid, non-exempt Leasing Consultant from approximately 

August 2016 through August 16, 2018.  Plaintiff allege various Labor Code violations, except 

reporting time violations.  

           Motion 

 Pursuant to California Code of Civil Procedure section 473(a)(1), Plaintiff seeks leave to 

file a First Amended Complaint, making the following amendments:  Add Noe Arreola as a 

plaintiff and add factual allegations supporting Mr. Arreola’s proposed claim under the Private 

Attorneys General Act for Defendants’ failure to pay reporting time pay.  

 In May 2021, Mr. Arreola retained Plaintiff’s counsel to represent him in his claims 

against Defendants. On May 19, 2021, Plaintiff’s counsel served PAGA notice letters detailing 

Mr. Arreola’s claims to the LWDA (Labor & Workforce Development Agency).  The first day 

Plaintiff could seek to amend the complaint to add Mr. Arreola was July 26, 2021. Plaintiff filed 

this motion on October 5, 2021.   
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 Plaintiff argues California recognizes a broad judicial policy in favor of allowing litigants 

to amend their pleadings. Plaintiff maintains he acted diligently and not in bad faith.  Moreover, 

the proposed amendments will not cause significant prejudice to Defendants.  The litigation is 

still in its early stages--no trial date has been set; no substantive motion practice has occurred; 

and discovery is ongoing.   

 Defendants oppose the motion on several grounds, both procedurally and substantively. 

 Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any terms 

as may be just, an amendment to any pleading…” (CCP § 473.)   At any time before or after 

commencement of trial, the court may allow an amendment to a pleading in furtherance of 

justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There is 

a policy of great liberality in permitting amendments to the pleadings at any stage of the 

proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.) 

A. Plaintiff’s Counsel’s Declaration CRC, Rule 3.1324.   

 Rule 3.1324 requires a supporting declaration for the motion to amend to specify the 

following:    

(1) The effect of the amendment; 
(2) Why the amendment is necessary and proper; 
(3) When the facts giving rise to the amended allegations were discovered; and 
(4) The reasons why the request for amendment was not made earlier. 

 

   Defendants contend the motion is procedurally deficient because Plaintiff’s     

Counsel failed to explain why the amendment is necessary and proper; when did Counsel 

discover the facts giving rise to the amended allegations, and why was the request for 

amendment was not made earlier.    

 

 Plaintiff argues that Ms. Pike’s declaration states all of the above with regard to adding 

Mr. Arreola. As to effect of the amendment, Counsel maintains that adding the claim for 

Defendants’ failure to provide reporting time pay in this action will aid the litigation on behalf of 

the State of California and the aggrieved employees without delaying the prosecution of this 

litigation any further.  Counsel describes when the facts giving rise to the amended allegations 

were “discovered” by stating that Mr. Arreola retained Plaintiff’s counsel on May 2021 to pursue 

a PAGA action against Defendants.   Counsel does not state why Mr. Johnson delayed in filing 

this motion relative to the filing date of 2019, but nothing in the record indicates that Mr. Johnson 

knew of Mr. Arreola’s desire to pursue a claim, or that Mr. Arreola delayed in pursuing his own 

claim.       

B. LWDA Notice and Statute of Limitations 

 The proposed FAC alleges violation of the Act by Defendants’ failure to pay reporting 

time pay. Defendants argue Plaintiff seeks to circumvent the specific requirements of the PAGA 

statute, which requires notice to the LWDA of the specific provisions of this code alleged to have 
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been violated, prior to filing the civil lawsuit. (See Cal. Labor Code § 2699.3(a)(1)(A).)   

Reporting time violation was omitted in Plaintiff’s LWDA notification. Defendant argues that to 

the extent Mr. Arreola has independent PAGA claims of his own that he has perfected, he 

should assert those independently.    

   Plaintiff argues that Mr. Arreola has complied with Labor Code § 2699.3 and included his 

reporting time claim. 

 Labor Code Section 2699.3 provides: 

A civil action by an aggrieved employee pursuant to subdivision (a) or (f) 
of Section 2699 alleging a violation of any provision listed in Section 2699.5 shall 
commence only after the following requirements have been met: 

(1) 

(A) The aggrieved employee or representative shall give written notice by online 
filing with the Labor and Workforce Development Agency and by certified mail to 
the employer of the specific provisions of this code alleged to have been violated, 
including the facts and theories to support the alleged violation. 

 
 Here, it is undisputed that Mr. Johnson’s LWDA’s notices had no specific reference to 
the provision of reporting time pay.  To the extent that such an amendment would enable to 
pursue claims based on the date of filing of the original complaint, such an amendment would 
circumvent the LWDA notice requirement.  “Because the notice requirement is part of PAGA, 
the statute's overall remedial purpose does not allow courts to frustrate the Legislature's choice 
to make it a condition precedent to suit.” (Esparza v. Safeway, Inc. (2019) 36 Cal.App.5th 42, 
61.) 

  As to the statute of limitations in reference to Mr. Johnson’s claim for reporting time pay, 

over three years have passed since any of the alleged violations regarding reporting time pay 

occurred.  Plaintiff seeks to amend the complaint to add a PAGA claim for those alleged 

violations via adding Mr. Arreola.  Defendants argue the Court should exercise its discretion to 

deny Plaintiff’s request for leave to add the reporting time pay violation because those alleged 

violations are barred by the one-year PAGA statute of limitations. (Cal. Civ. Proc. Code § 

340(a).)  Defendants argue the relation-back doctrine does not save the claim as it does not rest 

on the same general set of facts or the same injury as alleged in the initial complaint. Moreover, 

allowing Mr. Johnson to relate back the untimely claim for reporting time pay to his initial 

complaint in 2019 would frustrate the very purpose of the LWDA notice requirement.    

 Plaintiff argues that Defendants’ opposition focuses on whether Plaintiff Johnson should 

be able to pursue penalties for Defendants’ failure to pay reporting time, not on the addition of 

Mr. Arreola and his claim for reporting time pay.  Plaintiff argues Defendants have not 

established any reason why Mr. Arreola should not be added to the action.  Mr. Arreola 

reporting time claim is not barred by the statute of limitations and he provided notice to LWDA. 
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Mr. Arreola worked for Defendants through September 2020. And Mr. Arreola submitted his 

PAGA notice on May 19, 2021, within the required one year. 

 Plaintiff contends the proposed FAC relates back to the filing of the original complaint in 

this matter because it rests on the same facts, involves the same injury, and refers to the same 

instrumentality as that of the original complaint. Additionally, under Bangert v. Narmco 

Materials (1984) 163 Cal.App.3d 207, 211,  “[T]he filing of a timely class action tolls the statute 

of limitations for all members of the purported class until a final determination is made regarding 

the propriety of class certification.” 

 Plaintiff maintains the only new Labor Code violation added by the FAC is Defendants’ 

failure to pay reporting time pay.  According to Plaintiff, most of the evidence pertaining to this 

issue is already subject to production by the discovery already propounded.  Plaintiff argues that 

adding Defendants’ failure to provide reporting time pay will aid the litigation on behalf of the 

State of California and the aggrieved employees without delaying the prosecution of this 

litigation any further.   

 “Cases applying this relation back rule have made it clear that ‘it is the sameness of the 

facts rather than the rights or obligations arising from those facts that is determinative. 

[Citation.]’ [Citation.]  Thus, amendments alleging a new theory of liability against the defendant 

have been found to relate back to the original complaint, so long as the new cause of action is 

based on the same set facts previously alleged.”  (Amaral v. Cintas Corp. No. 2 (2008) 163 

Cal.App.4th 1157, 1199-1200.)  Here, the facts relating to the failures of Defendants relating to 

Mr. Arreola’s reporting time wages are not the same facts relating to Mr. Johnson’s claim for 

reporting time pay.  

 Contrary to Plaintiff’s argument, the Court should focus on Mr. Johnson’s claim for 

reporting time pay. It was not included in the notice to LWDA and it is time-barred.  Mr. Arreola, 

however, has a timely reporting time claim, and there is no reason to require him to file a 

separate action just for that claim, so long as it is clear that the new claim does not relate back 

to the filing of the original complaint.   

C. Undue Delay and Prejudice 

 “Although courts are bound to apply a policy of great liberality in permitting amendments 

to the complaint at any stage of the proceedings, up to and including trial [citations], this policy 

should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] A 

different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 

party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)  Generally, 

amendment of pleadings is permitted unless the opposing party makes a showing of undue 

delay, bad faith, undue prejudice, or futility of amendment on the part of the moving party.  

(Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 486-88; Higgins v. Del Faro (1981), 123 

Cal. App. 3d 558, 564-65. 

 Defendants argue Plaintiff unreasonably delayed in adding allegations about 

Defendants’ alleged failure to pay reporting time pay. Mr. Johnson had actual knowledge of the 
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alleged underlying facts since at least August 2018 when he last reported to work and received 

his final paychecks. Johnson offers no explanation for the delay.  “‘The law is well settled that a 

long deferred presentation of the proposed amendment without a showing of excuse for the 

delay is itself a significant factor to uphold the trial court's denial of the amendment. [Citation.]’ 

[Citation.]”  (Leader v. Health Industries of America, Inc. (2001) 89 Cal.App.4th 603, 613.)  

 Again, instead of looking at Mr. Johnson’s delay, Plaintiff argues there was no undue 

delay with Mr. Arreola.  He recounts Mr. Arreola retention of counsel and prompt notice letters to 

LWDA and the subsequent filing of this action.  However, Plaintiff does not address Defendants’ 

argument that Mr. Johnson delayed.     

 Additionally, Defendants argue they would be significantly prejudiced if Plaintiff were 

permitted to amend his Complaint to add the belated claim for reporting time pay violation.  

Prejudice exists where the proposed amendment would require delaying the trial, resulting in 

added costs of preparation and increased discovery burdens. (Miles v. City of Los 

Angeles (2020) 56 Cal.App.5th 728, 739.) 

 In response, Plaintiff argues Defendants have not provided any admissible evidence that 

Defendants will suffer undue prejudice by the amendment, only speculation of counsel.  Plaintiff 

argues that “it seems highly unlikely that Defendants maintained all employee records pertinent 

to the extensive wage and hour violations presented in Plaintiff Johnson’s complaint in fulfillment 

of their preservation obligations, yet surgically removed “in the ordinary course of business” 

anything that could support their reporting time pay defense.  

 In the Court’s view, as long as the new claims do not relate back to the filing of the 

original complaint, there is no prejudice to defendant, particularly in comparison to the 

alternative of having Mr. Arreola file a new complaint, which would then require defendant to 

defend two separate actions. 

  

  

 3.  TIME:  9:00   CASE#: MSC20-00192 
CASE NAME: CARLOS DIAZ VS. CHEVRON CORPORATION 
HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 
The hearing is continued to December 16, 2021, at 9:00 a.m., in Department 39.  Plaintiff may 
file a response to the “Notice of Supplemental Authority” filed on November 12, 2021. 
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 4.  TIME:  9:00   CASE#: MSC20-01312 
CASE NAME: ANGELES  VS.  IKRUSHER INC. 
HEARING ON MOTION FOR APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY GERALD ANGELES 
* TENTATIVE RULING: * 
 

 Plaintiffs Gerald Angeles and Andres Becerra move for preliminary approval of their 
class action settlement with defendants iKrusher, Inc., and David Bo Chen.   

A. Background and Settlement Terms 

The original complaint was filed July 16, 2020, raising only claims under PAGA.  
The First Amended Complaint, filed September 14, 2020, was a class action complaint alleging 
that defendant violated the Labor Code in various ways.  Additional claims, and plaintiff Becerra, 
were added by a Second Amended Complaint filed June 21, 2021. 

The settlement would create a gross settlement fund of $150,000.  The class 
representative payment to each plaintiff would be $5,000.  Counsel’s attorney’s fees would be 
$52,500 (35% of the settlement).  Litigation costs would not exceed $10,000.  The settlement 
administrator (Phoenix) would cap its costs at $5,000.  PAGA penalties would be $15,000, 
resulting in a payment of $11,250 to the LWDA.  Thus, the net settlement amount available to 
the class would be $57,500, resulting in an average share of about $858.  The fund is non-
reversionary.  

The proposed settlement would certify a class of sales representatives and non-exempt 
employees employed by defendant in California between July 16, 2016, and June 21, 2021, 
which is estimated to consist of 67 people.  

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  The distribution would be based on pay periods worked during the 
class period.  (The employees’ share of the PAGA penalty, would be based on pay periods 
worked during the PAGA period.)   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be tendered to the 
Unclaimed Property Division of the State Controller’s Office.     

The settlement contains release language covering any claims “alleged or could have 
been pled based on the allegations in the Complaint” including specified Labor Code sections. 
(Par. I. (JJ).)  

Discovery was undertaken, “prior to the mediation,” including a sampling of time and pay 
records, as well as review of policies and practices with respect to the alleged violations.  
Plaintiffs confirmed that class members worked 3,791 workweeks during the class period, and 
had an average hourly pay rate of $24.76.  The matter settled after extensive arms-length 
negotiations, with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how 
the settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. In consultation with an expert, plaintiffs calculated violation rates for meal and 
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rest breaks, estimates of off-the-clock work, and failure to reimburse expenses (including cell 
phone and auto mileage).  Counsel estimated the maximum total exposure at about $750,000, 
but applies risk factors for class certification and for the merits to estimate a “realistic exposure” 
of amount $190,000.  Thus, the gross settlement amount is about 19% of the maximum 
exposure and 78% of the realistic exposure for wages.  Claims for PAGA penalties are 
estimated by counsel at a theoretical maximum of $1.5 million, are difficult to evaluate for a 
number of reasons: they derive from other violations, they include “stacking” of violations, the 
law may only allow application of the “initial violation” penalty amount, and the total amount may 
be reduced in the discretion of the court. 

The documentation submitted with the motion attests that LWDA was notified of the 
settlement. (King Dec., Par. 3.) 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  
The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would 
result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing 
Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  
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California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, litigation costs and the requested representative payment of $5,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

For the most part, the moving papers sufficiently establish that the proposed settlement 

is fair, reasonable, and adequate to justify preliminary approval, with one exception.   

A Second Amended Complaint was added after the settlement was reached at 

mediation.  The moving papers do not clearly describe the nature of the new or different claims 

added to the case by the Second Amended Complaint.  Some of the claims appear to be 

entirely new, while others appear to duplicate the original or First Amended Complaint.  The 

moving papers do not explain the nature of the new claims, or how the plaintiffs conducted new 

discovery or investigation with respect to the newly added claims.  This is potentially material to 

whether the proposed settlement should be approved. 

E. Conclusion 

Hearing required, to address the issue specified above. 
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If preliminary approval ultimately is granted, counsel will be directed to prepare an 

order reflecting this tentative ruling, the other findings in the previously submitted proposed 

order, and to obtain a hearing date for the motion for final approval from the Department clerk.  

Other dates in the scheduled notice process should track as appropriate to the hearing date.  

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week 

before the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-01895 
CASE NAME: SHANKAR VS. ARAG 
HEARING ON MOTION TO QUASH SERVICE 
FILED BY BRADLEY M. KRAEMER 
* TENTATIVE RULING: * 
 

Defendant Bradley Kraemer’s Motion to Quash Service of Summons is granted. 

Rules regarding personal jurisdiction 
 

California's long-arm statute authorizes California courts to 
exercise jurisdiction on any basis not inconsistent with the 
Constitution of the United States or the Constitution of California. 
(Code Civ. Proc., § 410.10.)  A state court's assertion of personal 
jurisdiction over a nonresident defendant who has not been served 
with process within the state comports with the requirements of the 
due process clause of the federal Constitution if the defendant has 
such minimum contacts with the state that the assertion of 
jurisdiction does not violate "'traditional notions of fair play and 
substantial justice.'" (International Shoe Co. v. Washington (1945) 
326 U.S. 310, 316 . . .)  (Vons Companies, Inc. v. Seabest Foods, 
Inc. (1996) 14 Cal.4th 434, 444-445.)   
 

Personal jurisdiction may be either general or specific. A nonresident defendant may be 
subject to the general jurisdiction of the forum if his contacts in the forum state are substantial, 
continuous, and systematic.  (Vons, supra, at 445.)  In a case of general personal jurisdiction, 
it is not necessary that the specific cause of action alleged be connected with the defendant's 
business relationship to the forum.  (Ibid.)  
 
 If the nonresident defendant does not have substantial and systematic contacts in the 
forum sufficient to establish general jurisdiction, he may be subject to the specific jurisdiction of 
the forum.  (Id. at 446.) 
 

“Specific jurisdiction exists when (1) the defendant has purposefully availed himself or 
herself of doing business in the state; (2) the controversy at issue arises from or is related to the 
defendant's forum-related contact; and (3) assertion of jurisdiction would be reasonable.”  
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(Buchanan v. Soto (2015) 241 Cal.App.4th 1353, 1362-1363.)    
 

“A plaintiff opposing a motion to quash service of process for lack of personal jurisdiction 
has the initial burden to prove, by a preponderance of the evidence, facts establishing 
purposeful availment and a substantial connection between the defendant's forum contacts and 
the plaintiff's claim. . . . If the plaintiff satisfies that burden, the burden shifts to the defendant to 
show that the exercise of jurisdiction would be unreasonable, that is, would not comport with fair 
play and substantial justice.”  (Anglo Irish Bank Corp., PLC v. Superior Court (2008) 165 
Cal.App.4th 969, 980) (internal quotations omitted) (court concluded that by coming to California 
and soliciting investors, the defendants established sufficient contacts with California).)   

 
Discussion 

 
The court will ignore any procedural irregularities concerning the evidence that plaintiff 

has tried to put before the court through his (1) declaration (which, for the most part, merely 
incorporates statements made in his memorandum of points and authorities) and (2) request for 
judicial notice (see Opp. at 3:1-7), which asks the court to take judicial notice of his complaint 
and all attached exhibits.  Accepting all this as an offer of proof, it is still insufficient to meet his 
initial burden. 

 
At best, plaintiff’s offer of proof establishes that he can prove the following.  Kraemer is 

an Ohio attorney whom plaintiff hired to work on a child custody dispute in Ohio.  Plaintiff 
learned about Kraemer because Kraemer is on a referral list provided to him by a national legal 
insurance firm, Arag.  Kraemer maintains a website that is accessible nationally.  Kraemer is 
willing to accept clients anywhere in the United States.  After plaintiff contacted him, Kraemer 
sent plaintiff a Retainer Agreement over the internet, which plaintiff signed and returned the 
same way.  Kraemer then signed the contract too and returned a fully executed copy to plaintiff, 
also through the internet.  Kraemer then performed work for plaintiff in Ohio and was paid, at 
least in part, by plaintiff personally from money transferred to him by plaintiff’s California bank.  

 
The facts in plaintiff’s offer of proof are insufficient to establish general personal 

jurisdiction.  The standard for establishing general jurisdiction is “fairly high” and requires that 
the defendant’s contacts be of the sort that approximate physical presence.  (Eikman v. National 
States Ins. Co. (2009) 173 Cal.App.4th 1305, 1315.)  The proffered facts do not establish that 
Kraemer has “substantial continuous and systematic” contacts with California.  They do not 
establish that Kraemer has any offices here, does legal work here, or seeks out clients from 
California residents specifically.  Merely having a website that is accessible nationally, being on 
a referral list that is distributed nationally, or, contracting with a California resident is insufficient.  
(See Snowney v. Harrah's Entertainment, Inc. (2005) 35 Cal.4th 1054, 1063 (upholding specific, 
but not general, jurisdiction over a Nevada hotel that regularly solicited customers from 
California.)   

 
Various cases demonstrate that plaintiff’s offer of proof also does not meet his initial 

burden to show purposeful availment for purposes of specific jurisdiction. 
 
In Cybersell, Inc. v. Cybersell, Inc. (9th Cir. 1997) 130 F.3d 414, 415, 420, the court held 

that personal jurisdiction could not be asserted over a defendant who merely maintained a 
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website advertisement in one state and had no contacts with the forum state other than 
maintaining an essentially passive home page that was accessible to citizens of the forum state, 
and everyone else, over the Internet.  Similarly here, there is no evidence that defendant 
Kraemer had anything other than a passive website or that he solicited clients in California 
specifically. 
 
 In Edmunds v. Superior Court (1994) 24 Cal.App.4th 221, 234, the court reversed the 
trial court’s denial of a motion to quash, and held that personal jurisdiction could not be asserted 
over a Hawaii attorney who only came to California to prepare his California client for a 
deposition in Hawaii and who accepted payment from the client.  Kraemer had even fewer 
contacts with California than the defendant in Edmunds did. 
 
 Even if plaintiff’s offer of proof were sufficient to shift the burden to defendant, however, 
there are no facts in this case that would make the assertion of personal jurisdiction over 
Kraemer reasonable.  Plaintiff cannot reasonably expect to litigate in California his grievances 
over the quality of the services that Kraemer provided in Ohio on the facts shown here. 
 
 Plaintiff argues that Kramer has consented to the jurisdiction of this court by filing a 
demurrer concurrently with his motion to quash.   
 

A general appearance waives any defect based on a claimed lack of personal 
jurisdiction.  (Roy v. Superior Court (2005) 127 Cal.App.4th 337, 341.)  However, Code of Civil 
Procedure section 418.10 specifically states that a party contesting personal jurisdiction may file 
a demurrer concurrently with a motion to quash without waiving his jurisdictional objection.  
(CCP § 418.10 (e) (“A defendant or cross-defendant may make a motion under this section 
and simultaneously answer, demur, or move to strike the complaint or cross-complaint”); CCP 
§ 418.10 (e)(3) (“Failure to make a motion under this section at the time of filing a demurrer or 
motion to strike constitutes a waiver of the issues of lack of personal jurisdiction . . .”)  A 
demurrer waives the jurisdictional objection only if it is filed before the motion to quash.  (Ibid.) 

 
In addition, Shankar cites no authority that a demurrer filed concurrently with a motion to 

quash based on lack of personal jurisdiction must, itself, also mention lack of personal 
jurisdiction.  (See Opp. at 3:24-4:3.)  Kraemer did not waive his jurisdictional objection by filing a 
demurrer concurrently with his motion to quash. 

 
Shankar also argues that Kraemer is subject to personal jurisdiction in California 

because Arag is, and Kraemer is Arag’s agent.   
 
While personal jurisdiction is often asserted against a principal based on his agent’s in-

state activity (see Magnecomp Corp. v. Athene Co. (1989) 209 Cal.App.3d 526, 535), the 
reverse is not true.  An agent or employee is not necessarily subject to personal jurisdiction just 
because his principal or employer is.  (See Calder v. Jones (1984) 465 U.S. 783, 790 
(“Petitioners are correct that their contacts with California are not to be judged according to their 
employer's activities there.”)  Rather, “[e]ach defendant's contacts with the forum State must be 
assessed individually.”  (Ibid.)   
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In any event, the contract denies that Kraemer was Arag’s agent. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-01895 
CASE NAME: SHANKAR VS. ARAG 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BRADLEY M. KRAEMER 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on line 5. 
 

  

 7.  TIME:  9:00   CASE#: MSC20-01948 
CASE NAME: MARQUEZ VS. DSW SHOE WAREHOUSE 
HEARING ON MOTION TO STAY LITIGATION PENDING ARBITRATION 
FILED BY DSW SHOE WAREHOUSE, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s motion for a stay is denied.  The Court exercises its discretion to allow 
the litigation of plaintiff’s PAGA claims to proceed, despite the potential for a simultaneous 
arbitration of plaintiff’s individual claims.   (See, Jarboe v. Hanlees Auto Group (2020) 
53 Cal.App.5th 539, 557.)  This will allow for a more timely decision of claims brought 
on behalf of the public — claims that may ultimately benefit multiple employees rather than only 
a single employee. 
 
 A. The FAA. 
 
 Defendant’s argument that the Federal Arbitration Act mandates a stay lacks merit.  
The pertinent provision of the FAA states as follows: 
 

If any suit or proceeding be brought in any of the courts of the United States upon 
any issue referable to arbitration under an agreement in writing for such 
arbitration, the court in which such suit is pending, upon being satisfied that the 
issue involved in such suit or proceeding is referable to arbitration under such an 
agreement, shall on application of one of the parties stay the trial of the action 
until such arbitration has been had in accordance with the terms of the 
agreement, providing the applicant for the stay is not in default in proceeding with 
such arbitration.  [Emphasis added.] 

 
(9 U.S.C. § 3.) 
 
 This provision does not apply for the simple reason that, as defendant concedes, 
plaintiff’s PAGA claims are not “referable to arbitration.”  (See, Correia v. NB Baker Electric, Inc. 
(2019) 32 Cal.App.5th 602, 620-625.)  Defendant has not cited legal authority persuading the 
Court that the FAA mandates a stay of non-arbitrable claims. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   11/18/21 

 
 

- 13 - 

 B. The CAA. 
 
 Defendant’s argument that the California Arbitration Act mandates a stay also lacks 
merit.  (Jarboe, supra, 53 Cal.App.5th at 544 [“[n]either did the trial court err in failing to stay the 
litigation under Code of Civil Procedure section 1281.4”].)  The issue is discretionary, and the 
Court exercises its discretion to deny a stay.  Insofar as the Jarboe decision and the Franco 
decision are in conflict, the Court finds the Jarboe decision to be more persuasive.  (See Franco 
v. Arakelian Enterprises, Inc. (2015) 234 Cal.App.4th 947, 966.) 

  

 8.  TIME:  9:00   CASE#: MSC20-02203 
CASE NAME: BURKE VS. OLD REPUBLIC 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY FRANCESCA BURKE, ASHLEY THOMPSON 
* TENTATIVE RULING: * 
 

Plaintiffs Francesca Burke and Ashley Thompson move for preliminary approval of their 
class action settlement with defendants Old Republic Home Protection Company, Inc. and Old 
Republic Home Protection Services, Inc.   

A. Background and Settlement Terms 

The original complaint was filed October 23, 2020, raising claims under PAGA and a 
class action on behalf of non-exempt employees alleging that defendant violated the Labor 
Code in various ways.   

The settlement would create a gross settlement fund of $750,000.  The class 
representative payment to each plaintiff would be $7,500.  Counsel’s attorney’s fees would be 
$250,000 (33 1/3% of the settlement).  Litigation costs would not exceed $25,000.  The 
settlement administrator (Simpluris) would cap its costs at $12,000.  PAGA penalties would be 
$20,000, resulting in a payment of $15,000 to the LWDA.  Thus, the net settlement amount 
available to the class would be $428,000, resulting in an average share of about $480.  The 
fund is non-reversionary.  

The proposed settlement would certify a class of non-exempt employees employed by 
defendant in California between April 27, 2016, and September 14, 2021, which is estimated to 
consist of 892 people.  

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  The distribution would be based on pay periods worked during the 
class period.  (The employees’ share of the PAGA penalty would be based on pay periods 
worked during the PAGA period.)   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be 
cancelled, and paid to a cy pres recipient, Legal Aid at Work. Neither class counsel nor plaintiffs 
have any connection to Legal Aid at Work. 
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 The settlement contains release language covering any claims “asserted or that could 
be asserted based on the facts alleged in the operative Complaint,” including specified Labor 
Code sections. (Par. I. (F).)  

Discovery was undertaken, “prior to the mediation,” including information including time 
and pay records, as well as review of policies and practices with respect to the alleged 
violations.  Plaintiffs confirmed that class members worked about 90,000 workweeks during the 
class period, and had an average hourly pay rate of about $21.41. The matter settled after 
extensive arms-length negotiations, with included a mediation session with an experienced 
mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how 
the settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Plaintiffs calculated violation rates for meal and rest breaks, estimates of off-the-
clock work, failure to include non-discretionary bonuses in calculating the regular rate of pay for 
overtime purposes, and failure to reimburse expenses (including cell phone, internet cables and 
routers, desks and chairs, and auto mileage).  Counsel estimated the maximum total exposure 
at about $7.7 million and $8.7 million, but applies risk factors for class certification and for the 
merits to estimate a “realistic exposure” of about $1.7 million.  Thus, the gross settlement 
amount is about 8.6% of the maximum exposure and 41% of the realistic exposure for wages.  
Claims for PAGA penalties are estimated by counsel at a theoretical maximum of over $11 
million, are difficult to evaluate for a number of reasons: they derive from other violations, 
they include “stacking” of violations, the law may only allow application of the “initial violation” 
penalty amount, and the total amount may be reduced in the discretion of the court. 

The documentation submitted with the motion does not attest that LWDA was notified of 
the settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
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responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, litigation costs and the requested representative payment of $5,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 
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D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify preliminary approval, with one exception.   

E. Conclusion 

Hearing is required only to show that the LWDA was notified of the settlement.  

Assuming that documentation is provided, the motion will be granted. 

If the motion is granted, counsel are directed to prepare an order reflecting this tentative 

ruling, the other findings in the previously submitted proposed order, and to obtain a hearing 

date for the motion for final approval from the Department clerk.  Other dates in the scheduled 

notice process should track as appropriate to the hearing date.  The ultimate judgment must 

provide for a compliance hearing after the settlement has been completely implemented, and 

amendment of the judgment to reflect the amount paid to the cy pres recipient.  Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date.  

5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-02263 
CASE NAME: GROVE  VS.  GILEAD SCIENCES, INC. 
HEARING ON STATUS REVIEW 
* TENTATIVE RULING: * 
 
Documentation has been provided that the case is now added-on to the JCCP proceeding.  
No further dates will be set in this matter. 

 

  

10.  TIME:  9:00   CASE#: MSC21-00303 
CASE NAME: ROWENA KLAR  VS.  KPMG LLP 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY ROWENA KLAR 
* TENTATIVE RULING: * 
 

 Rowena Klar moves for preliminary approval of her class action settlement with 
defendant KMMG LLP.   

A. Background and Settlement Terms 

The original complaint was filed February 18, 2021, raising claims under PAGA that 
defendant had failed to properly reimburse employees for work-related expenses incurred while 
working at home during the COVID pandemic.  It did not allege the variety of other claims often 
found in PAGA cases. On June 28, 2021, a First Amended Complaint was filed, alleging a class 
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action raising similar claims.  (During the time in question, reimbursements were made, but 
issues remain concerning the amount and interest on delayed payments.) 

The settlement would create a gross settlement fund of $900,000.  The class 
representative payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be 
$225,000 (25% of the settlement).  Litigation costs would not exceed $12,000.  The settlement 
administrator (CPT Group) would cap its costs at $27,000.  PAGA penalties would be $90,000, 
resulting in a payment of $67,500 to the LWDA.  Thus, the net settlement amount available to 
the class would be $553,500, resulting in an average share of about $113.  The fund is non-
reversionary.  

The proposed settlement would certify a class of non-exempt employees employed by 
defendant in California between April 27, 2016, and September 14, 2021, which is estimated to 
consist of 892 people.  

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  The distribution would be based on pay periods worked during the 
class period.  (The employees’ share of the PAGA penalty would be based on pay periods 
worked during the PAGA period.)   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be 
cancelled, and paid to a cy pres recipient, Legal Aid at Work. Neither class counsel nor plaintiffs 
have any connection to Legal Aid at Work. 

 The settlement contains release language covering any claims “that have been asserted 
or that could have been asserted in the Complaint, the first Amended Complaint, and any 
amendments thereto, based on the facts, claims and/or allegations pled therein including for 
failure to provide timely and/or complete reimbursement for necessary business-related 
expenditures, and includes all such claims for recovery of expenses under California Labor 
Code section 2802 and California’s Wage orders.”  (Settlement Agreement, Par. 42.)  Thus, it 
does not purport to release claims for more “typically” alleged violations, such as overtime, meal 
breaks, or rest breaks. 

Informal discovery was undertaken, including time and pay records, as well as review of 
policies and practices with respect to the alleged violations.  The matter settled after a session 
with an experienced mediator.   

Plaintiff cites to a number of federal district court cases that have held that where 
employees use their own equipment, e.g., cell phones, computers, for work, they are entitled to 
reimbursement of a reasonable percentage of the cost of the equipment, even if they did not 
have any additional out-of-pocket expenses, due to  use of fixed-rate, “unlimited data” plans.   
Defendant, however, did make a $1,000 “work from home” payment in November 2020, 
intended to cover March 15, 2020 to March 14, 2021. While the payment was “late” as to some 
of the expenses, it was “early” for others. 

Counsel also has provided some analysis of the value of the case, calculating the 
number of employee-pay periods at issue, and claiming that the amount of reimbursement 
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should have been $100 per month (not $83.33).  This leads to an estimated under-
reimbursement of just under $1 million, and a risk-adjusted estimate of just under $400,000.  

Claims for PAGA penalties are estimated by counsel, but are difficult to evaluate for a 
number of reasons: they derive from other violations, they include “stacking” of violations, the 
law may only allow application of the “initial violation” penalty amount, and the total amount may 
be reduced in the discretion of the court.  Thus, counsel made a risk-adjusted estimate of about 
$700,000.  This led to a total risk-adjusted value of the case of $1.1 million. 

The documentation submitted with the motion attests that LWDA was notified of the 
settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  
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California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 25% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, 

and adequate to justify preliminary approval.  The proposed recovery is within the parameters of 

the potential results at trial.  Given that the law appears to require only “reasonable” estimates of 

expenses, rather than individualized reimbursement, class-wide treatment appears to be 

appropriate. 

E. Conclusion 

The motion is granted. Counsel are directed to prepare an order reflecting this tentative 

ruling, the other findings in the previously submitted proposed order, and to obtain a hearing 

date for the motion for final approval from the Department clerk.  Other dates in the scheduled 

notice process should track as appropriate to the hearing date.  The ultimate judgment must 

provide for a compliance hearing after the settlement has been completely implemented, and 

amendment of the judgment to reflect the amount paid to the cy pres recipient.  Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date.  
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5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

The case management conference set for 12/13/21 is hereby vacated. 

 

  

11.  TIME:  9:00   CASE#: MSC21-00901 
CASE NAME: LANCE JORGENSEN VS. BILL BRANDT FORD 
HEARING ON MOTION TO DISMISS PLAINTIFF’S COMPLAINT 
FILED BY BILL BRANDT FORD INC. 
* TENTATIVE RULING: * 
 
 
 For the reasons that follow, Defendant’s motion to dismiss this action is denied and the 
parties are ordered to appear to speak to the issue of Plaintiff’s intentions regarding the case 
going forward. 
 
 Defendant has moved to dismiss Plaintiff’s wage and hour action under California Code 
of Civil Procedure section 664.6 and California Rules of Court (C.R.C.) 3.770(c) because it has 
settled with Plaintiff individually. Plaintiff’s counsel opposes on the bases that (1) Defendant has 
failed to disclose the consideration it paid to settle the action, in violation of  C.R.C. Rule 3.770, 
(2) individual settlement does not affect PAGA claims, and (3) the Court’s duty to protect the 
interest of the absentee class requires that Plaintiff’s counsel  be granted leave to conduct 
discovery to locate a suitable class representative. 
  
 With respect to the first issue, Defendant replies that the terms of the settlement are 
confidential, but counsel is authorized to produce the settlement agreement to the Court for its 
private review. (Reply 3:6-8). This is not sufficient. Rule 3.770 is unequivocal. “Requests for 
dismissal must be accompanied by a declaration setting forth the facts on which the party relies. 
The declaration must clearly state whether consideration, direct or indirect, is being given for the 
dismissal and must describe the consideration in detail.” The motion is therefore denied with 
respect to the class claims. The Court notes that, should Defendant choose to re-file its motion 
with a declaration that complies with the requirements of Rule 3.770. Defendant has at its 
disposal the procedure set out in Rule 2.551 to seek an order sealing the record. 
 
 With respect to the PAGA claims, Kim v. Reins International California, Inc. is dispositive 
as to standing: “the Legislature did not intend to link PAGA standing to the maintenance of 
individual claims when such claims have been alleged. An employee has PAGA standing if ‘one 
or more of the alleged violations was committed’ against him. (§ 2699(c), italics added.) This 
language indicates that PAGA standing is not inextricably linked to the plaintiff's own injury.” 
9 Cal. 5th 73, 85 (2020). On reply, however, Defendant asserts without reference to evidence 
that Plaintiff no longer wishes to participate in the litigation. The parties are therefore directed 
to appear for Plaintiff’s counsel to advise the Court as to whether his client intends to continue 
to participate in the litigation. The Court will address Plaintiff’s discovery request, if necessary, 
at that time. 
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 With respect to Plaintiff’s evidentiary objections, the Court need only rule on those 
objections to evidence that were material to the disposition of the motion. See CCP § 437c(q). 
No ruling is required. 

 

  

12.  TIME:  9:00   CASE#: MSN17-0946 
CASE NAME: ARCHITECTURAL PRESERVATION VS. CCC 
HEARING ON MOTION FOR PARTIAL WAIVER OF COSTS OR FOR EXTENSION 
FILED BY ARCHITECTURAL PRESERVATION FOUNDATION 
* TENTATIVE RULING: * 
 

 Respondent Contra Costa County moves to dismiss this CEQA case for “failure to 

prosecute” under Code of Civil Procedure section 583.410, but the underlying basis for the 

motion is actually the failure to pay the costs of preparing the administrative record.  Petitioners 

in turn move for a waiver of the duty to pay the costs, or in the alternative, an extension of time. 

Background 

A short chronology of the case may be helpful. 

On April 26, 2017, Respondent certified an Environmental Impact Report under CEQA 

for the demolition of the old county jail, located in downtown Martinez. The project was related to 

a number of activities that composed the County’s Civic Center revitalization project.  Although 

the EIR was certified, the County did not make a final decision on whether to proceed with the 

demolition. 

On May 17, 2017, Petitioners filed this action, challenging the County’s compliance with 

CEQA. Petitioners are the Architectural Preservation Foundation of Contra Costa County, M. 

Kristine Carlock, and Harlan Strickland.  For various reasons, the parties agreed to delays in the 

progress of the case.  Indeed, eleven “status reports” were submitted, without objection by the 

County.  There is much finger-pointing about the reason for the delays, but the primary 

inference the Court draws is the as long as the County had not made a final determination 

whether to actually proceed with the demolition, neither side felt a great need to proceed.  

Accordingly, neither side is in a position to claim that the other is solely responsible for the delay 

in the matter. 

In February of 2021, the County took actions indicating that intended to proceed with 

demolition of the old jail, e.g., soliciting proposals for a contract to demolish the building, and on 

September 7, 2021, the County determined to demolish the old jail.  Thus, the parties changed 

their views about further delay.  (Petitioners have filed another action, N21-1944, in which they 

raise additional challenges to that decision.) 

Under CEQA, an administrative record must be prepared. (Public Resources Code, 

§ 21167.6.)  Initially the statute requires that the respondent prepare the record, but the 

petitioner may elect to do so.  (Public Resources Code, § 21167.6(b)(2).)  Whichever party 

prepares the record, it “shall strive to do so at reasonable cost in light of the scope of the 
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Record.”  (Public Resources Code, § 21167.6(f).)  Costs of preparing the record are recoverable 

costs under Public Resources Code section 21167.6(b)(1) and Code of Civil Procedure section 

1032(b). (St. Vincent’s School for Boys v. City of San Rafael (2008) 161 Cal.App.4th 989, 

1013-1014.)   

Petitioners initially elected to prepare the record themselves, but changed their mind and 

requested that the county prepare it.  Counsel for Petitioners first indicated that they would 

prepare the record as early as January of 2021, but did not commit to do so until May 3, 2021.  

Petitioners claim that Respondent represented that the cost would be $10,000, but the 

documents clearly show that that figure was an estimate, and Respondent made it clear that the 

ultimate figure could be much higher. Petitioners consider even the $10,000 excessive.    

Disputes over the proper content of the record followed, some of which had to be resolved by 

the Court.  

The County prepared the record and seeks costs of $26,914.42.  Over the last few 

months, the parties have disputed the duty to pay the costs, the reasonableness of the costs, 

and whether the case can proceed in the absence of payment.  The Court has held more than 

one hearing on the issue.  At a hearing on August 6, 2021, the Court ultimately ordered that 

Petitioners pay $13,000 by September 10, 2021, and set another hearing for September 17, 

2021.  Petitioners made the first installment before the September 17 hearing.  At that hearing, 

the Court ordered Petitioners to pay the balance of the County’s estimate ($13,914.42) no later 

than October 18, 2021. Instead, they filed the pending application for a waiver or delay.  (It was 

filed as an ex parte application, which the Court set for hearing on this calendar.)  

Analysis 

The statute contains no provision allowing a waiver of the cost of preparing the record for 

a litigant lacking the means to pay.  Nor do the provisions of the Government Code concerning 

fee waivers apply to the compilation of the CEQA record.  APFCCC is a not-for-profit 

corporation whose mission is to preserve buildings and historic sites within the county.  It has no 

staff.   It relies on small donations.  After the Court’s order, APFCCC made various fund raising 

efforts, which secured the $13,000 before the September 10, 2021, deadline.  Since the Court’s 

September 17, 2021, order, however, further fundraising efforts have not raised the necessary 

amount. APFCCC hopes to raise the funds within “a few more months.”  (Grover Dec., Par. 26.)  

Even the attempt to raise costs that Petitioners consider excessive, and more than they signed 

up for, has been difficult for APFCCC.  Petitioners Carlock and Strickland, however, have not 

provided any information concerning whether they are able to pay the costs of the administrative 

record. 

In Leavitt v. County of Madera (2004) 123 Cal.App.4th 1502, 1526, 1527, the court held 

that dismissal of the petition was an unduly severe sanction for failure of petitioner to prepare 

the record where there were substantial and justifiable issues concerning the proper contents of 

the record.  In contrast, in Black Historical Society v. City of San Diego (2005) 134 Cal.App.4th 

670, 678, the court held that where a petitioner failed to take “necessary steps to obtain the 

record, that is, to pay the costs of preparation as ordered by the court or to seek modification of 
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the trial court’s order to permit a waiver of costs or delayed payment,” the court was within its 

discretion in dismissing for failure to prosecute.  Or, as another court stated, “a petitioner can be 

ordered to pay for a …record during the early stages of the litigation, before the merits of the 

case are ever heard.”  (Coalition for Adequate Review v. City and County of San Francisco 

(2014) 229 Cal.App.4th 1043, 1053.)  (The reference in Black Historical Society to requesting a 

waiver of costs is the only reference this Court has found to a waiver being possible.  The 

statute does not provide for a waiver.) 

Respondent claims that Petitioners “disregarded” the Court’s order to pay the second 

installment.  This is a bit harsh: Petitioners made efforts to raise the funds, but were not able to 

raise enough to pay for both installments.  When they could not comply by the deadline, they 

filed a motion seeking relief. Neither Ms. Carlock nor Mr. Strickland, however, has indicated any 

difficulty in paying the costs of the record. 

As a result, the circumstances that warranted dismissal in Black Historical Society are 

not present here.  In that case, petitioners had done nothing to advance the progress of the 

case or to extend the deadline to pay costs.  While Coalition for Adequate Review allows the 

court to require payment during the early stages of the litigation, it does not require it. 

Conclusion 

Given that half of the costs have been paid, that the amount is substantial, that the 

organizational petitioner has made efforts to raise the funds, and that the delay has been a 

relatively short time given the history of the case, the Court finds that dismissal would be an 

unduly severe sanction.  Respondent’s motion to dismiss is denied.  Petitioners’ motion to waive 

or extend payment is granted in part.  Briefing will continue as currently scheduled.  The 

remainder is to be paid no later than the scheduled date for the filing of Petitioners’ reply brief, 

i.e., January 13, 2022.   

Ordinarily, the Court would be inclined to leave debate over the reasonableness of the 

County’s claimed costs to the statutory motion to tax or strike costs procedure.  In this instance, 

given APFCCC’s financial status, an order to pay the requested amount could create great 

financial hardship, which would not be fully remedied by an order partly taxing costs (if 

Respondent prevails).  If the parties propose a manner in which to have the Court rule on the 

reasonableness of the costs (either on the existing papers or limited further briefing), the Court 

will consider it. 
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13.  TIME:  9:00   CASE#: MSN17-0946 
CASE NAME: ARCHITECTURAL PRESERVATION  VS.  CCC 
HEARING ON MOTION TO DISMISS FOR DELAY IN PROSECUTION 
FILED BY CONTRA COSTA COUNTY, et al. 
* TENTATIVE RULING: * 
 
See Line 12. 
 

  

14.  TIME:  9:00   CASE#: MSN21-0558 
CASE NAME: CITY OF VALLEJO  VS.  CA DEPT. OF WATER RESOURCES 
HEARING ON MOTION TO DISMISS FOR FAILURE TO JOIN INDISPENSABLE PARTY 
FILED BY ECOSYSTEM INVESTMENT PARTNERS, LLC 
* TENTATIVE RULING: * 
 
Continued by the Court to December 9, 2021. 

 

 

 


